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RECENED 
SUPREME COURT 

STATE OF WASHINGTON 
May 04, 2015, 4:16 pm 

BY RONALD R. CARPENTER 
CLERK 

RECENED BY -MAIL 

IN THE SUPREME COURT OF THE STATE OF WASHINGTON 

KITSAP COUNTY, a political subdivision of the State of Washington, 

Respondent, 

vs. 

KITSAP RIFLE AND REVOLVER CLUB, a not-for-profit corporation 
registered in the State of Washington, 

Petitioner, 

and 

IN THE MATTER OF NUISANCE AND UNPERMITTED 
CONDITIONS LOCATED AT One 72-acre parcel identified by Kitsap 
County Tax Parcel ID No. 362501-4-002-1006 with street address 4900 

Seabeck Highway NW, Bremerton, Washington 

ON APPEAL FROM THE SUPERIOR COURT OF PIERCE COUNTY 
The Honorable Susan K. Serko 

NOTICE OF CHANGED CIRCUMSTANCES RE: STAY OF 
JUDGMENT 

TINA R. ROBINSON 
Kitsap County Prosecuting Attorney 

NEIL R. WACHTER 
Special Deputy Prosecuting Attorney 
25 W. Main Street 
Auburn, WA 98101 

(253) 804-5027 



On April 15, 2015, Respondent K.itsap County filed "Kitsap 

County's Amended Motion to Revise Stay of Judgment." 'This motion 

requested equitable relief based upon changed circumstances arising from 

the Court of Appeals' published opinion.1 After K.itsap County filed this 

motion, the K.itsap County Superior Court issued the following attached 

orders in Kitsap County v. Kitsap Rifle and Revolver Club, Kitsap County 

Superior Court Cause No. 15-2-00626-8, which is a separate action based 

on K.itsap County Code2 Chapter 10.25 ("Firearms Discharge"): 

1. Order Granting Preliminary Injunction with Findings of 
Fact and Conclusions ofLaw (April24, 2015); and 

2. Memorandum Opinion and Order on Motion for 
Preliminary Injunction (April17, 2015). 

K.itsap County provides these orders to discharge its duty of candor 

to the Court. 

Respectfully submitted this J.\ .!.!-. day of May, 2015. 

TINA R. ROBINSON 
K.itsap County Prosecuting Attorney 

~~g.ift > > 
ltRACHTER, WSBA No. 23278 

Special Deputy Prosecuting Attorney, 
Attorney for Respondent Kitsap County 

1 Kitsap County v. Kitsap Rifle and Revolver Club, 184 Wn. App. 252, 337 P.3d 
328 (Divison ll, Oct. 28, 2014), as amended by the February 10, 2015 order of 
the Court of Appeals. 
2 The Kitsap County Code (''KCC" or the "Code") is published and maintained 
online at http://www.codepublishing.com/wa/kitsapcounty (last visited 5-04-1 5). 
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CERTIFICATE OF SERVICE 

I, Batrice Fredsti, declare, under penalty of perjury under the laws 

of the State of Washington, that I am now and at all times herein 

mentioned, a resident of the state of Washington, over the age of eighteen 

years, not a party to or interested in the above-entitled action, and 

competent to be a witness herein. 

On the date given below I caused to be served the above document 

in the manner noted upon the following: 

Brian D. Chenoweth [X] Via U.S. Mail 
Brooks Foster [X] Via Email: As Agreed by the 
The Chenoweth Law Group Parties 
510 SW Fifth Ave., Ste. 500 [ ] Via Hand Delivery 
Portland, OR 97204 

DavidS. Mann [X] Via U.S. Mail 
Gendler & Mann LLP [X] Via Email 
936 N. 34th St. Suite 400 [ ] Via Hand Delivery 
Seattle, W A 98103-8869 

Matthew A. Lind [X] Via U.S. Mail 
Sherrard McGonagle Tizzano, PS [X] Via Email 
19717 Front Street NE, PO Box [ ] Via Hand Delivery 
400 
Poulsbo, WA 98370-0400 

Richard B. Sanders [X] Via U.S. Mail 
Goodstein Law Group [X] Via Email 
501 S G St [ ] Via Hand Delivery 
Tacoma, WA 98405-4715 
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C.D. Michel 
Michel & Associates, P.C. 
180 E. Ocean Blvd, Ste 200 
Long Beach, CA 90802 

[X] Via U.S. Mail 
[X] Via Email 
[ J Via Hand Delivery 

SIGNED in Port Orchard, Washington thislj_~ ofMay, 2015. 

BATRICE FREDSTI, Legal Assistant 
Kitsap County Prosecuting Attorney 
614 Division Street, MS-35A 
Port Orchard, W A 98366-4676 
(360) 337-4992 
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Attachment No. 1 

Order Granting Preliminary Injunction with 
Findings of Fact and Conclusions of Law 
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i~ECEIVEO AND J!l\ .. 6&) 
IN OPEN COUA't 

APR ·2 ~ 20t5 
DAVID W. PETERSON 

~I;FSAP·cOUNN·¢~e·Rt(: 

IN THE SUPERJOR COURT OF WASHINGTON 
IN AND FOR KITSAP COUNTY 

KITSAP COUNTY, a political subdivision of the 
10 State of Washington, 
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Plaintiff, 

v. 

KIT~P RIFLE AND REVOLVER CLUB, a not
for-profit corporation registered in the State of 
Washington, 

Defendant, 

and 

IN THE MA ITER OF THE UNPERMIITED 
SHOOTING F ACILJTY located at the 72-acre parcel 
at 4900 Seabeck Highway NW, Bremerton, 
Washington, viz Kitsap County Tax Parcel ID No. 
36250] -4-002-1006. 

NO. 1 5-2-00626-8 

ORDER GRANTING 
PRELIMINARY INJUNCTION 

WITH FINDINGS OFF ACT AND 
CONCLUSIONS OF LAW 

This matter having come on regularly for hearing on the 14th day of April, 2015, on 

Plaintiff Kitsap County's Motion for Preliminary Injunction; Plaintiff having appeared through 

its counsel; Defendant having appeared through its counsel; and the Court having heard oral 

26 . . argument and having considered the following: 

27 

28 

ORDER GRANTING PRELIMINARY 
INJUNCTION WITH FINDINGS OF 
FACT AND CONCLUSIONS OF LAW -- I 

JUI>GEJAY B. ROOJo' ~ ~ 
Kitsap County Superior Court 
614 Division Stn:et, MS-24 
Port Orchard, W A 98366 C .-
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1. Plaintiff Kitsap County's Motion for Preliminary Injunction, the Declaration of 
Christine M. Palmer, with exhibits; and the Declaration of Larry Keeton, with 
exhibits, filed in support thereof; 

2. Defendant KRRC's Response in Opposition to Motion for Preliminary Injunction 
and the Declaration of Marcus Carter ln Opposition to Motion for Preliminary 
Injunction filed in support thereof; and 

3. Plaintiff Kitsap County's Reply In Support of Motion for Preliminary Injunction; 
the Declaration of James Thralls; and the Second Declaration of Christine M. 
Palmer, with exhibits, filed in support thereof 

The Court hereby makes the following fmdings of fact, conclusions of law and orders, 

which shall remain in effect until further order of this Court: 

I. FINDINGS OF FACT 

1. In 2011, the Kitsap County Board of County Commissioners ("the Board") 

initiated a process to evaluate whether stricter local regulations were warranted to respond to 

citizen concerns regarding the safety and compatibility issues of shooting ranges. 

2. As the result of a formal review process involving public hearings and the taking 

ofwritten testimony, the Board adopted Ordinance 515-2014 ("KCC 10.25" or ''the Ordinance") 

on September 22, 2014. 

3. KCC 10.25 sets forth the procedures for the development and operation of 

shooting ranges. Specifically, KCC 1 0.25.090(1 )-(2) provides as follows: 

(1) Shooting facilities shall be authorized and operated in accordance with an 
operating permit issued by the department. The operating permit shall govern the 
facilities and scope of operations of each shooting facility, and shall be issued, 
denied or conditioned based upon the standards set forth in this article. No 
proposed or existing shooting facility may operate without an operating permit 
issued pursuant to this chapter, except as provided in subsection (2) of this section. 
This operating permit is not intended to·alter the legal nonconforming use status 
and rights of existing ranges, which are governed by Title 17 and the common law, 
nor shaJI this operating permit authorize expansion of range uses which otherwise 
require approval pursuant to a conditional use permit or other land use permits per 
Title 17. Failure to obtain a range operational pern1it will result in closure of the 
range until such time a permit is obtained. Ranges that operate without a P.~nnit are 
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subject to code compliance enforcement, including but not limited to injunctive 
relief. 

(2) Each owner or operator of a shooting facility shall apply for and obtain an 
operating permit. The owner or operator of a proposed new shooting facility shall 
apply for the facility operating permit at the time of application for any necessary 
building or land use permits. The owner or operator of an established shooting 
facility in active use on the effective date of the ordinance codified in this article 
shall apply for the initial facility operating permit not later than ninety days after 
the effective date of the ordinance codified in this article. A shooting facility 
operating permit is valid for five years from the date of issuance or renewal. The 
owner or operator of each facility shall apply for a pem1it renewal at least thirty 
days prior to the date of current permit expiration 

4. As set forth above, KCC 10.25 requires that all new and existing shooting ranges 

apply for an operating permit within 90 days of the Ordinance's effective date. KCC 

1 0.25 .090(2). 

5. The Ordinance became effective on December 22, 2014. Accordingly, pursuant to 

the Ordinance, existing shooting ranges had until March 23, 2015 to submit an application for an 

initial facility operating permit. 

6. Kitsap Rifle and Revolver Club ("KRRC") owns and operates a shooting facility 

located at the 72-acre parcel of real property at 4900 Seabeck Highway NW, Bremerton, 

Washin!:,rton, in unincorporated Kitsap County, as identified in the caption to this action (the 

"Property"), which is subject to regulation under the Ordinance. 

7. On December 19, 2014, the Director of Kitsap County's Department of 

Community Development, Larry Keeton, sent a letter to Defendant KRRC notifying it of the 

Ordinance's requirement to submit an application within 90 days of December 2014. By March 

23, 2015, Kitsap County had not received an application from KRRC for an operating permit 

under KCC 10.25. 

ORDER GRANTING PRELIMINARY 
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8. On March 26, 2015, Larry Keeton sent another letter notifying KRRC ·of its 

noncompliance with the Ordinance and requesting that an application be sent by March 30, 2015. 

K.RRC still did not submit an application. 

9. KRRC continues to operate a shooting facility without having obtained an initial 

6 facility operating permit under Chapter 10.25 KCC and without having submitted an application 

7 for such a permit. 
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10. On April 17, 2015, this Court issued a Memorandum Opinion and Order on 

Plaintiff's Motion for Preliminary Injunction. The Court's Memorandum Opinion and Order on 

Plaintiff's Motion for Preliminary Injunction is incorporated as if fully stated herein. 

II. CONCLUSIONS OF LAW 

I. The Court has subject matter jurisdiction over the subject of this action; 

2. KRRC failed to obtain or submit an application for an initial facility operating 

permit by March 23, 2015 in violation of KCC §I 0.25.090. 

3. KRRC continues to operate as a shooting facility and to allow the discharge of 

firearms on its property without having obtained or submitted an application for an operating 

permit in violation of KCC §I 0.25.090. 

4. This Court has authority to grant an injunction under KCC 1 0.25 .090( l) which 

expressly provides for injunctive relief as a method of code enforcement. 

5. KRRC's violations of KCC Chapter I 0.25 support the conclusion that Kitsap 

County is likely to prevail on the merits of its Complaint for Declaratory Judgment and 

Injunctive Relief. Kitsap County has a clear legal right to enforce the code provisions of KCC 

10.25.090. 
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6. Kitsap County has a well grounded fear of immediate invasion of its right under 

KCC I 0.25.090( I) because KRRC has refused to obtain an operating permit and continues to do 

so despite notice and requests to do otherwise. 

7. KRRC' s violations of KCC Chapter 10.25 constitute an actual and substantial 

injury to the community pursuant to Washington case law holding that when an ordinance 

provides for injunctive relief against violations, this indicates a decision by the legislative body 

that the regulated behavior warrants enjoining and thus the violation itself is an injury to the 

community. 

8. The case of Kitsap County v. Kitsap Rifle and Revolver Club, 184 Wn. App. 252, 

337 P.3d 328 (2014) does not preclude Kitsap County from pursuing the present lawsuit (Kitsap 

County Superior Court Cause No. 15-2-00626-8). This present lawsuit is not barred under the 

doctrine of res judicata, or claim preclusion, because the subject matter and cause of action 

giving rise to the claims of these two lawsuits are distinguishable. 

9. Defendant's alleged status as a nonconforming use under KCC 17.460.020 does 

not exempt it !Tom complying with KCC I 0.25. KCC 10.25 is a reasonable police power 

regulation imposed for public health and safety. 

Based upon the foregoing findings of fact and conclusions of law, effective immediately, 

the Court hereby orders as follows: 

III. ORDER 

1. Plaintiff Kitsap County's Motion for Preliminary Injunction is GRANTED; 

2. Defendant KRRC is enjoined from operating a shooting facility until such time 

that Defendant submits a complete application to Kitsap County for an Operating Permit in 

compliance with KCC Chapter 1 0.25; 

ORDER GRANTING PRELIMINARY 
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3. Pending trial, Plaintiff is authorized to enforce the cessation of shooting 

operations at Defendant's shooting facility; 

4. Pending trial, KRRC shall prevent any and all persons and entities from 

discharging a firearm upon the Property or at the shooting facility thereupon; 

5. An application for an operating permit submitted by KRRC will be deemed 

7 complete if it includes all the documents identified in KCC 1 0.25.090(5); 
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6. The injunction will not be lifted until this Court so orders. When Defendant 

believes it has submitted a complete application in good faith pursuant to KCC 1 0.25.090(5), 

Defendant shall move for an order lifting the injunction. Defendant bears the burden of 

establishing that it has, in good faith, submitted a complete application pursuant to KCC 

1 0.25.090(5). 

7. After Defendant files a motion to lift the injunction, Kitsap County shall then 

have an opportunity to respond to Defendant's motion to present evidence and argument before 

the Court as to whether the injunction should be lifted, shall continue, or shall be modified based 

upon the extent of Defendant's good faith efforts to comply with KCC 1 0.25. 

8. To enforce compliance with this Order and based upon any reported violations of 

the same, the Department of Community Development ("DCD") may contact KRRC to request 

access to the Property in order to inspect condition or activities reported to be in violation of this 

Order and of KCC Chapter 1 0.25. Upon such request, KRRC shall allow DCD to have 

reasonable and timely access to the Property for purposes of such inspections. 

9. Defendant shall provide Kitsap County. and the Court the names and 24-hour 

contact information for two KRRC officers who shall be points of contact for any request to 

access the Property to verify compliance with this Order and with KCC 10.25. 
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10. If Defendant fails to comply with these orders; Plaintiff may obtain further relief 

upon further motion to this Court~ including· but not limited to contempt sanctions and fines 

against Defendant, its officers or members, or any person or entity using the facility for 

discharging a firearm; 

11. This Court retains jurisdiction to enforce this order by all lawful means including 

imposition of contempt sanct~d fines. 

Done in Open Court day of April, 2015. 

Approved for entry by: 

TINA ROBINSON 
Kitsap County Prosecuting Attorney 

CHRISTINE M. PALMER, WSBA No. 42560 
LAURA F. ZIPPEL, WSBA No. 47978 
SHELLEY KNEIP, WSBA No. 22711 
Deputy Prosecuting Attorneys 
Attomeys for Kitsap County 

Approved for entry/Presentation waived by: 

Bruce Danielson, WSBA No. 14018 
Danielson Law Office, P.S. 
Attorney for Defendant KRRC 
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FILED 
AfR 17 2015 ~ 

KITSAP COUNTY CLERK 
DAVID W. PETERSON 

SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR KITSAP COUNTY 

KITSAP[ COUNfY, a political subdivision 
of the Stitte of Washington, 

I 
I 

! Plaintiff, 

i 
'Y· 

KITSAP! RIFLE AND REVOLVER CLUB, 
a not-fori-profit corporation registered in the 
State of Washington, 

I 

Defendant, 

and 
i 

IN THE MA ITER OF THE 
UNPERMfiTED SHOOTING FACILITY 
located at the 72-acre parcel at 4900 
Seabeck jH:ighway NW, Bremerton, 
Washington, viz Kitsap County Tax Parcel 
ID No. 362501-4-002-1006. 

No. 15-2-00626-8 

MEMORANDUM OPINION AND 
ORDER ON PLAINTIFF'S MOTION 
FOR PRELIMINARY INJUNCTION 

TWS· ~TTER- comes before the Court upon Plaintiff Kitsap County's Motion for 
i 

Pre~ Injunction ("Motion''), brought pmsuant to RCW 7 .40, CR 65, and KCC 

10.25.~. This matter was heard on April 14, 2015 before the Honorable Jay B. Roof. In 

ruling o~ this motion, this Court has reviewed and considered the pleadings and filings in 

this mattbr, and oral argument of both parties. 
! 

i 
MEMO~UM OPINION 
AND O~ER ON PLAINTIFF'S 
MOTJONjFO~PRELIMINARY 
IN1UNCI1lON 

I 

- 1 -
JUDGE JAY B. ROOF 
Kitsap County Superior Court 
614 Division Street, MS-24 
Port Orchard, WA 98366 
(360) 337-7140 
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II. 

SUMMARY OF ISSUES AND CONCLUSIONS: 

Whether the Plaintiff's Claim Is Barred By Res Judicata? 

This Court holds as follows: 

The Plaintiff's claim is not barred by res judicata because the cause of action 

and subject matter under which this case arose is factually and legally separate 

and distinct from the claims litigated and decided in the case cited by Defense. 

Whether the Defendant Is "Grandfathered" In From Obtaining An 
Operational Permit Under KCC 10.25.090 Due To Its Status As A 
Nonconforming Use Under Title 17? 

This Court holds as follows: 

The Defendant is not "grandfathered" in from obtaining an operational permit 

under KCC 10.25.090 due to its nonconfonning use status under Title 17 

because the Plaintiff has the authority to require nonconforming uses to abide 

by reasonable police power regulations imposed for health and safety reasons. 

m. Whether This Court Has The Authority To Grant Injunctive Relief Under 
KCC 10.25.090? 

This Court holds as foUows: 

This Court does have the authority to grant injunctive relief under KCC 

10.25.090 because the ordinance expressly allows for such remedial 

enforcement measures after the violating entity has failed to apply for the pennit 

within 90 days, and the provisions under KCC 10.25.090 do not operate to alter 

the nonconforming use status under Title 17. 

IV. Whether The Plaintiff Has Met Its Burden In Establishing The Requisite 
Elements For Injunctive Relief! 

This Court lsolds as follows: 

The Plaintiff has met its burden of establishing the requisite elements for 

1 
preliminary injtmctive relief because it has a well-grounded fear of an 

! 
! 
i 
I 
I· 

immediate invasion of its clear legal right which will result in actual and 

substantial injury ~ Plaintiff. 

i 
I 

MEMORANoUM OPINION 
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FACfUAL mSTORY 

~ 2011, the K.itsap County Board of County Commissioners initiated a process to 

evaluate!whether stricter local regulations were warranted to respond to citizen complaints 

regarding the safety and compatibility issues of shooting ranges. A proposed ordinance was 
I 

created, :a review process undergone, and ultimately the final ordinance, Ordinance 515-

2014 (~CC 10.25), was adopted on September 22, 2014 and became effective on 
I 

December 22, 2014. 
I 

~CC 10.25 lays out procedures for both the development and operation of shooting 

ranges. 'he provisions that are pertinent to this lawsuit, KCC 10.25.090(1)-(2), provide as 
I 

follows:' 
I 

d) Shooting facilities shall be authorized and operated in accordance 
vt'ith an operating permit issued by the department. The operating pennit 
sluill govern the facilities and scope of operations of each shooting 
ftlcility, and shall be issued, denied or conditioned based upon the 
siandards set forth in this article. No proposed or existing shooting 
~ility may operate without an operating permit issued pursuant to this 
cJtapter, except as provided in subsection (2) of this section. This 
o~rating pennit is not intended to alter the legal nonconfonning use 
~ and rights of existing ranges, which are governed by Title 17 and 
tl;J.e common law, nor shall this operating permit authorize expansion of 
rtse uses which otherwise require approval pursuant to a conditional 
ore pennit or other hmd use permits per Title 17. Failure to obtain a 
Ifl&e operational permit will result in closure of the range until such time 
a1 permit is obtained. Ranges that operate without a permit are subject to 
cPde compliance enforcement, including but not limited to injunctive 
r+lief. 

I 

<i> Each owner or operator of a shooting facility shall apply for and 
obtain an operating permit. The owner or operator of a proposed new 
shooting facility shall apply for the facility operating pennit at the time of 
aPPlication for any necessary building or land use permits. The owner or 
operator of an established shooting facility in active use on the effective 
~ of the ordinance codified in this article shall apply for the initial 
f+cility operating pennit not later than ninety days after the effective date 
of the ordinance codified in this article. A shooting facility operating 
J>Fnnu is valid for five years from the date of issuance or renewal. The 
o~ or operator of each facility shall apply for a pennit renewal at least 
tllirty days prior to the date of current permit expiration. 

I 
MEMORANDUM OPINION 
AND OMER ON PLAINTIFF'S 
MOTION ~OR PRELIMINARY 
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As set forth above, the relevant provisions provide, among other things, that all new 

and existing shooting ranges apply for an operating permit within 90 days of the 

Ordinance's effective date. KCC 10.25.090(2). 

On December 19, 2014, the Director of the County's Department of Community 

Development, Larry Keeton, sent a letter to the Defendant Kitsap Rifle and Revolver Club 

("KRRC") notifying it of the new ordinance's requirement to submit an application within 

90 days of December 22, 2014. The 90 day deadline was March 23, 2015. KRRG never 

submitted an application. On March 26, 2015, Larry Keeton again sent a letter to KRRC 

informing it of its noncompliance with the ordinance and requesting that an application be 

sent by March 30, 2015 (effectively extending the deadline for KRRC). No application was 

forthcoming. 

On March 31, 2015, the day after the extended deadline, K.itsap County filed its 

complaint against KRRC, asserting one count of violations of the Firearms Discharge 

Ordinance under KCC 1 0.25, and requesting declaratory and injunctive relief. On April 2, 

2015, the County ftled this Motion for Preliminary Injunction. On April 10, 2015, KRRC 

appeared and filed its Responsive Opposition to the Motion for Preliminary Injunction. On 

Apri113, 2015, K.itsap County filed its Reply in Support of its Motion, and this Court heard 

oral argmnent by the parties on April 14, 2015. 

ANALYSIS 

The Plaintiff requests relief under RCW 7 .40, CR 65, and Kitsap County Code 

§10.25.090. Title 10 ofthe County Code is titled "Peace, Safety and Morals, .. ; Chapter 25 

is titled "Firearms Discharge,"; and Section .090 is titled "Ranges - Operating Pennit 

Required." 

KRRC opposes the motio~ arguing that ( 1) the claims before this Court have 

already been decided by the Court of Appeals in Kitsap County v. Kitsap Rifle and 

Revolver Club, 184 Wn.App. 252,263, 337 P.3d 328 (2014), and thus res judicata prohibits 

the Plaintiff from re-litigating those same claims, (2) since KRRC has a legally valid 

"nonconforming use" under Title 17, an operational permit is not required for K.RRC under 
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Title 10.25.090 since their rights are "grandfathered/vested" prior to the adoption of Title 

1 0.25, (3) that injunctive relief is not available for pennit violations of a nonconfonning 

use under Title 10,1 and ( 4) the Plaintiff has not met its burden in establishing the elements 

for injunctive relief. KRRC's arguments collapse when held up against the facts of this case 

and the law of Washington. 

I. Whether the Plaintiff's Claim Is Barred By Res Judicata 

K.RRC's argument that this lawsuit is barred by res judicata because the Court of 

Appeals has already decided the issues demonstrates a lack of understanding of the factual 

and legal grounds upon which that case was decided. 

Res judicata, also known as claim preclusion, prohibits the re-litigation of claims 

and issues that were litigated, or could have been litigated, in a prior action. Loveridge v. 

Fred Meyer, Inc., 125 Wn.2d 759, 763, 887 P.2d 898 (1995). In order to properly apply the 

doctrine, there must be the same identity between a prior judgment and a subsequent action 

as to (1) persons and parties, (2) cause of action, (3) subject matter, (4) the quality of 

persons for or against whom the claim is made, and (5) a final judgment on the merits. 

Pederson v. Potter, 103 Wn.App. 62, 67, 11 P.3d 833 (2000). When the parties are 

1 KRRC also makes a number of other allegations, including (1) due process, (2) constitutional takings, (3) ex 
post filcto, and (4) vested rights doctrine, among others (e.g., wtconstitutional for overbreadth, Second 
Amendment violations, estoppel, etc.). These arguments all fail The due process argument bas already been 
held to be not ripe for review by the court when the defendant has not applied for the pennit, because the 
defendant has yet to receive a final decision regarding bow the regulation at issue wiU be applied to the 
particular land in question. Rhod-A.-Zalea, 136 wn.2d at 19. A similar standard applies for a takings claim. 
Presbytery of Seattle v. King County, 114 Wn.2d 320, 339 (1990). The ex post facto doctrine does not apply 
to civil actions. KiJsap Alliance of Property Owners v. Central Puget Sound Growth, 160 Wn.App. 250, 262 
(2011). Under the vested rights doctrine, developers who file a timely and complete building permit 
application obtain a vested right to have their application processed according to the zoning and building 
ordinaoces io effe<:t at the time of the application. The doctrine only protects a permit applicant from 
regulations enacted after a permit application bas been completed and filed and only serves to fix rules that 
will govern a particular land use pennit application. Rhod-A.-Zalea, 136 Wn.2d at 16. Such a situation did not 
occur here, as the defendant never even applied for the permit, so this defense likewise lacks merit. The 
remaining arguments are so unfounded and unsupported by the law tbat they do not warrant addressing here. 
The defendant has failed to meet the high burden o~ when cballenging an ordinance's constitutionality, 
proving that KCC 10.25.090 is unconstitutional beyond a reasonable doubt Edmonds Shopping Center 
Associates v. City of Edmonds, 117 Wn.App. 344, 355 (2003). 
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identical, the quality of the persons is also identical. See Rains v. State, 100 Wn.2d 660, 

664,674 P.2d 165 (1983). 

Here, the case that KRRC is claiming prohibits this Court from proceeding is Kitsap 

County v. Kitsap Rifle and Revolve Club, 184 Wn.App. 252, 337 P.3d 328 (2024), which 

was decided on October 28, 2014. Although in this lawsuit and in Kitsap Rifle the parties 

are identical, the quality of persons are the same, and the K.itsap Rifle lawsuit ended with a 

judgment on the merits, nevertheless the subject matter and cause of action giving rise to 

the claims of these two lawsuits arise under very distinguishable sets of facts. 

Specifically, the Kitsap Rifle case dealt with KRRC increasing its hours of 

operation, increasing noise levels and noise range, and expanding/developing the range 

without the requisite permits. The County had brought an action for declaratory, injunctive 

and nuisance abatement relief for the public nuisance under Title 9 and 17, and permit 

violations under Title 12, 17 and 19, completely different code provisions and pursuant to 

distinguishable factual circumstances than those before this Court today. 

In Kitsap Rifle, the issues on appeal dealt with whether or not KRRC's 

unauthorized expansion and development work without the proper permitting tenninated its 

status as a '"nonconforming use" under Title 17, which it had been designated as such by 

the County in 1993 during the passage of Ordinance 50-B dealing with new rules regarding 

the location of shooting ranges.2 Kilsap Rifle also dealt with whether or not the County 

Code allowed for injunctive relief as a remedy for those permit and nuisance violations. 

The Court of Appeals held that injunctive relief was expressly allowed for abating public 

nuisances, but not for the specific permit violations at issue before it Thus, the Kitsap Rifle 

case involved different sets of facts and county ordinances. Moreover, the ordinance at 

issue before this Court, KCC 10.25, was not even an existing law at the time that K.itsap 

Rifle was decided. 3 

Here, the facts giving rise to this lawsuit deal with the failure on the part of KRRC 

to obtain an operating permit under KCC 10.25.090, which expressly allows for injunctive 

2 The location of KRRC did not conform to tbe ordinance's provisions, but was allowed to continue as a 
nonconforming use. 
3 Kitsap Rifle was decided October 28, 2014, and KCC l 0.25 ~ effective December 22, 2014. 
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reliefas:a code enforcement remedy. Thus, both the factual and legal grounds under which 

injunctive relief is being sought here are distinguishable from the Kitsap Rifle case. 

Therefore, the Plaintiff is not barred by res judicata. 

II. Whether The Defendant Is "Grandfathered" In From Obtaining An 

Operational Permit Under KCC 10.25.090 Due To Its Status As A 

Nonconforming Use Under Title 17 

~C argues that. because of its nonconfonning use status under Title 17.460.020 

granted ~o it in 1993 by the Kitsap County Board of Commissioners, it is somehow 
I 

grandf~ered in and therefore exempt from the requirement to obtain an operating permit 

under KCC 10.25. The fact that KRRC did not even apply for the permit, together with 

counsel's argument to this Court, suggests that KRRC believes it is exempt from any and 

all res~ctions, requirements and conditions whatsoever. That argument is absurd and 

fanciful iutd the case of Rhod·A-Zalea & 35th, Inc. v. Snohomish County, 136 Wn.2d ], 959 

P.2d 10~4 (1988) disposed of this argument to the contrary. 
' 
~ Rhod-A-Zalea, an owner of a peat mine, that had a valid nonconforming use for 

peat niliring, failed to obtain grading permits pursuant to a county building code for 

excavati~n and fill activities. The county hearing examiner upheld the grading permit 

violations. The owner appealed to Superior Comt which reversed, and the Court of Appeals 

affirmed, The Supreme Court, however, reversed the Court of Appeals and reinstated the 

decision' of the hearing examiner which had found permit violations. In so holding, the 

Washington Supreme Court determined that the "vested rights doctrine'..4 was inapplicable 

to the faets at bar and that the owner was subject to grading pennit requirements, as grading 

requirements were a "reasonable police power regulation" of the nonconforming use and 

there ~ no indication that complying with grading requirement would terminate the 

owner's existing nonconfonning use. The Rhod-A-Zalea decision directly rejected K.RRC's 

4 As stated earlier in fooblotc I, supra, the "vested rights doctrine., likewise does not apply to the case before 
us here. IDstead. both here and in Rhod-A.-Zalea. the issue has been "whether a nonconforming use is exempt 
from later enacted police powet regulations." Rhod-A-Zalea. 136 Wn.2d at •16. 
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argumeQt here that because KRRC is a legally valid nonconforming use Wlder Title 17 that 

it is "~athered" in from obtaining an operational permit under Title 10.25.090. 

Specifically, the Rhod-A-Zalea Supreme Court first began by explaining that a 

nonconforming use is a "use" which lawfully existed prior to the enactment of a zoning 

ordinan~ and which is maintained after the effective date of the ordinance, although it 

does not comply with the zoning restrictions applicable to the district in which it is situated. 
' 

ld. at •6. The right to continue a nonconforming use despite a zoning ordinance which 

prohibits such a use in the area is sometimes referred to as a "protected" or "vested" right. 

/d. This right, however, "only refers to the right not to have the use immediately terminated 

in the face of a zoning ordinance which prohibits the use." /d. (citing I Robert M. 

Anderson, American Law of Zoning §6.1; Richard L. Settle, Washington Land Use and 

Enviro111!'ental Law and Practice § 2.7(d) (1983)). Washington's legislature has "deferred 

to local , governments to seek solutions to the nonconforming use problem according to 

local cirCumstances." /d. Thus, "local govenunents have the authority to preserve, regu]ate 

and even, within constitutional limitations, terminate nonconforming uses." /d. at *8. 

lp. Rhod-A-Zalea, the defendant argued that nonconforming uses were not subject to 

any "police power regulations" including health and safety regulations, enacted after the 

existence of their nonconforming use's creation. The Washington Supreme Court rejected 

this ~ent, holding that the defendant's nonconforming use status was subject to the 

subsequently enacted reasonable police power regulations. The court quoted The Law of 

Zoning and Planning §51 A.02 in explaining its analysis: 

"[a] lawful existing nonconforming use or structure may continue to be 
operated by virtue of the protection afforded by statutory or ordinance 
J*'ovisions or by constitutional vested rights doctrines. However, this 
protection is limited. Nonconforming uses genera.Jiy are held to be subject to 
later potiee power regulations imposed by statute or local ordiDances 
~lating the manner or operation of use. These regulatory restrictions 
often take the form of licensing or special permit requirements., 

/d. at *P (quoting Arden H. Rathkopf, The Law of Zoning and Planning §51A.02) 

(emphasis added). 
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Indeed, Rhod-A-Zalea made sure to note that only where complying with the 

regulation would immediately terminate the nonconforming use have courts found the 

regulation to be invalid as applied to the nonconforming use. Id. at *1 0 ("These rulings are 

consistent with the principle that a nonconforming use has a 'vested' or 'protected' right to 

continue without being subject to immediate termination."). The Washington Supreme 

Court in Rhod-A-Za/ea cited to the United States Supreme Court decision of Goldblatt v. 

Town of Hempstead, 369 U.S. 590, 82 S.Ct. 987 (1962) as authority for the proposition that 

local governments have the authority to regulate the operations of a valid nonconforming 

use. The Rhod-A-Za/ea Court emphasized that the distinguishing factor between improper 

and proper regulation is whether the local ordinance effectively terminates the 

nonconforming use immediately or whether the local ordinance does not require the 

immediate cessation of the use and is for safety and health purposes. !d. at *12 (citing 

Zoning Comm'n of Town of Groton v. Tarasevich, 165 Conn. 86, 328 A.2d 682 

(1973)(nonconforming use required to obtain a license); City of Rutland v. Keiffer, 124 Vt. 

357, 205 A.2d 400 (1964)(nonconforming use subject to licensing requirements); Lyman G. 

Realty Corp. v. Gillroy, 5 A.D.2d 520, 172 N.Y.S.2d 907 (1958Xnonconforming use 

subject to ordinance requiring a permit for roof design)). 

The Rhod-A-Zalea Court also held that an ordinance or other local regulation can 

require a pennit for operating something that is "intrinsic" to the nonconforming use: 

"[J]ust because Rhod-A-Zalea was not required to obtain a general 
conditional use permit (because it is a valid nonconforming use) does not 
mean that it is exempt from all other specific rrmitting requirements, even 
if they regulate some of the same operations." 

5 A similar analogy may be drawn to KRRC's previous argument in Kilsap Rifle, which Division Two 
rejected. regardjng its claimed inability to have its noise levels constitute a nuisance due to its noise 
exemption: "The Club argues that noise from the shooting range cannot constitute a nuisance as a matter of 
law because noise regulations exempt shooting ranges. [ ... ]But once again, the Club cites no authority for the 
proposition that an exemption from noise ordinances affects the determination of whether noise constitutes a 
nuisance. Because a nuisance can be found even if there is no violation of noise ordinances, the exemption 
ftom. such ordinances is immateriaL" Kitsap Rifle, 184 Wn.App. at 280. This analogy applies here, in that 
because a KCC I 0.2S .090 operating pennit violation can be found even if there is no violation of the zoning 
laws under Title 17 for which it has an "exemption" through its nonconforming use status, the nonconforming 
use status from Title 17 is immaterial to an operating permit violation under Title I 0. 
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!d. at 17. 

In sum, the Washington Supreme Court put to rest any question as to whether a 

nonconforming use is exempt from later enacted police power regulations through local 

ordinances. 

Here, KRRC was established as a nonconforming use, along with three other 

shooting ranges located in Kitsap County, in response to an Ordinance passed in 1993 

which limited the location of shooting range areas (Ordinance 50-B-1993, i.e. KCC 

10.24).6 Although the County grandfathered in KRRC for the "location" regulations in 

1993, the County still has the authority to require nonconforming uses to follow reasonable 

police power regulations imposed for health and safety reasons, like opemting permits here. 

Rhod-A-Zalea, 136 Wn.2d at 16-17. Therefore, KRRC is not "grandfathered" into the 

operational permit requirement under KCC 10.25.090 due to its status as a nonconforming 
12 
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use under Title 17. 

UI. Whether This Court Has The Authority to Grant Injunctive Relief Under 

KCC 10.25.090 

KRRC argues that injunctive relief is not available for violations of a 

nonconforming use under Title 10. Division Two in Kitsap Rifle already decided when 

injWlCtive relief will be an available remedy for permit violations of a nonconforming use, 

and decided such issue not in favor ofKRRC's present argument. 

In Kitsap Rifle, the County had brought an action against the gun club for an 

injunction, declaratory judgment, and nuisance abatement, alleging that the club 

impermissibly expanded nonconfonning use of property as a shooting range and violated 

permit and nuisance ordinances. KRRC argued that the unpermitted development activities 

could not cause its nonconforming use status to be tenninated with an injunction. The trial 

court concluded, in pertinent part, that (1) the shooting range was no longer a legal 

nonconforming use because it failed to obtain the proper pennits for the development work, 

6 See Kitsap Rifle, 184 Wn.App. at 262-263 (discussing the historical creation ofKRRC's "nonconforming 
use" status). 
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and (2) the club's activities constituted nuisance per se. The trial court entered a permanent 

injunction for both violations. 

On appeal in Jatsap Rifle, KRRC did not argue that it was not subject to the 

pennitting requirements (like the way that it is here through its "grandfathering" argument), 

and Division Two noted it was likely because it is well settled Washington law that 

"nonconforming uses are subject to subsequently enacted reasonable police power 

regulations unless the regulation would immediately terminate the nonconforming use." 

Kitsap Rifle, 184 Wn.App. at 275 (citing Rhod·A-Za/ea, 136 Wn.2d at 9). Rather, KRRC 

argued that the trial court erred in selecting its remedy for the permit violations by 

concluding that unpermitted development activities terminated KRRC's legal 

nonconforming use of the property as a shooting range. As a result, KRRC argued that the 

trial court was wrong in issuing an injunction shutting down the shooting range until 

KRRC obtained a conditional use permit. The Court of Appeals Division Two agreed, and 

held that the termination ofKRRC's nonconforming use was not an appropriate remedy for 

its permit violations. Instead, Division Two held that the proper remedy should have been 

for the trial court to specifically address the violations while allowing the nonconforming 

use status to continue. 

Division Two found that the ordinance KCC 17.460.020 did not allow termination 

of KRRC's operation as a shooting range because (1) KRRC's unlawful permitting 

violations did not make the otherwise lawful shooting range unlawful, which is the 

prerequisite for a nonconforming use to discontinue under KCC 17.460.020; (2) Title 17 

did not provide for termination of an existing nonconforming use based on a code violation 

and did not mention permanent injunctions as an express remedial option; 7 and (3) having a 

permitting violation terminate a nonconfonning use status would eviscerate the very 

protection provided by a legal nonconforming use, which is to allow them to continue. 

7 Instead, Kitsap Rifle held that other code provisions provided remedies for the specific pennitting violations 
at issue in that case: KCC 12.32 (Title 12 -Storm Water Drainage; Chapter 32- Enforcement; Seaion .010-
Violations of this Title 12; Section .040 - Stop Work Orders [for violations of Title 12]; Section .050 -
Cumulative Civil Penalty [for violations of Title 12]); KCC 19.100.165 (Title 19- Critical Areas Or<Unan<:e; 
Chapter 100- Introduction and Approval Procedure; Section .165- Enforcement [of Tide 19]). See ld. at 
301. These provisions would not be applicable in the case at bar, however, because those remedies are for 
violations under Title 12 and Title 19, and here the violations occmred under Title 10. 

MEMORANDUM OPINION 
AND ORDER ON PLAINTIFF'S 
MOTION FOR PRELIMINARY 
. INJUNCTION 

-11-
JUDGE JAY B. ROOF 
Kitsap County Superior Court 
614 Division Street, MS-24 
Port Orchard. WA 98366 
(360) 337-7140 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Thus, the Court of Appeals vacated the injunction because it was based on an incorrect 

conclusion that the nonconforming use was terminated. The injunction for the public 

nuisance, however, was kept in place because ''the trial court bad [express] legal authority 

to enter an injWlCtion designed to abate a public nuisance under [ ... ] KCC 17.530.030 

[regarding enforcement of nuisance violations].',~ /d. at 302. 

Here, the facts and law are very distinguishable from what Pierce County heard 

before it and what Division Two already decided regarding imposing injunctive relief for 

nonconforming uses that violate County Code provisions. 

First, KRRC is arguing that it is not subject to the permitting requirements because 

it is "grandfathered in," which is exactly what it did not argue in the Kitsap Rifle matter 

(there, KRRC was merely arguing that its· permitting violations could not terminate its 

nonconforming use status). KRRC's argument that it is not subject to KCC 10.25 operating 

permit requirement bas already been rebuffed by Rhod-A-Zalea, wherein the Supreme 

Court held that nonconforming uses are still subject to subsequently enacted reasonable 

police power regulations so long as the subsequent laws do not immediately tenninate the 

nonconforming use. 

Second, here we are not dealing with terminating the status of a nonconforming use, 

so K.itsap Rifle's application of Tile 17 does not apply. Whereas in Kitsap Rifle, where the 

injunction was imposed due to the trial court finding the nonconforming use was no longer 

lawful due to permit violations and thus the nonconforming use could no longer continue, 

here KCC 10.25 expressly provides that: 

"This operating permit is not intended to alter the legal nonconforming 
use status and rights of existing ranges, which are governed by Title 17 
and the common law .... " 

25 KCC 10.25.090(1) (emphasis added). Thus, a permitting violation under KCC 10.25.090 

26 and injunction that comes thereafter is not intended to be interpreted as "terminating" the 

27 ''nonconforming use status" 1.n1der Title 17. 

28 

29 

30 
11 This provision regarding enforcement of remedying public nuisances expressly allowed for injtmctions. 
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lrurd, Rhod-A-Zalea allows for reasonable police power regulation through KCC 

10.25, ahd it provides for a 90 day window of time prior to when enforcement will occur. 
' 

Title 10 is titled "Peace, Safety and Morals," which clearly implies that the rules and 

regulations promulgated under it are pursuant to the local authorities' reasonable police 

powers. !J'.CC I 0.25.090(2) states in relevant part: 

'1be owner or operator of an established shooting facility in active use on 
the effective date of the ordinance codified in this article shall apply for the 
ilutial facility operating permit not later than ninety days after the 
effective date of the ordinance codified in this article." 

KCC 1~.25.090(2) (emphasis added). Thus, the ordinance, enacted for safety pmposes, 

provides a buffer period of 90 days' time for a shooting range to apply for an operating 

permit ~fore the defendant will be subject to code enforcement. This is a reasonable 

exercise of police power regulation.9 

Fourth, the ordinance expressly provides for injunctive relief as a remedial method 

of code enforcement: 

~Failure to obtain a range operational permit will result in closure of the 
rlmge until such time as a permit is obtained. Ranges that operate without a 
Jlerllli.t are subject to code compliance enforcement, ineluding but not 
limited to injunctive relief." 

KCC IQ.25.090(1) (emphasis added). This is directly opposite from Title 17 that Kitsap 

Rifle intbrpreted, which had only allowed for "civil penalties." Rather, KCC 10.25.090 is 

similar to the injunction upheld by the Kitsap Rifle court for the public nuisance, because 

KCC 17~530.030 expressly provided for a mandatory injunction for nuisances. 

ims Court has the authority under KCC 10.25.090 to grant injunctive relief for 

operatin~ permit violations. Therefore, this Court may proceed with deciding the merits of 

this Motion. 

9 This alsO means that, assuming arguendo that tbe ordinance were interpreted as terminating the status of the 
nonconforining use, despite the express legislative intent not to, it does not operate as an "immediate 
terminatiOn," under Rhod-A-Zalea due to the 90 day period, thus making it stiU legally S()und. 
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IV. : Whether the Plaintiff Has Met Its Burden In Establishing the Requisite 

Elements for Injunctive Relief 

Any decision granting an injunction and the grOlmds upon which it is made will be 

reviewe4 for an abuse of discretion. Nw. Props. Brokers Network, Inc. v. Early Dawn 

Estates !fomeowner's Ass'n, 173 Wash.App. 778, 789, 295 P.3d 314 (2013).10 A party 

seeking preliminary injunctive relief must establish (1) a clear legal or equitable right, (2) a 

well-~ded fear of immediate invasion of that right, and (3) that the acts complained of 

either have or will result in actual and substantial injury. San Juan County v. No New Gas 

Tax, 160 Wn.2d 141, 157 P.3d 831 (2007). 
I 

A party can establish the first element, a clear )ega) or equitable right, by showing 
I 

that it is' likely to prevail on the merits. /d. at 154. Generally, in order to establish the third 

element it is not enough to show the violation of a statute. Kjng County ex rei. Sowers v. 

Chisman, 33 Wn.App. 809, 818, 658 P.2d 1256 (1983). If an onlinance specifically 

provides for injunctive relief against violators, however, Washington holds that this 

indicate$ a decision by the legislative body that the regulated behavior warrants enjoining 

and thus the violation itself is an injury to the community, satisfying the third element. Id. 

at 819. It is not the court's role to interfere with such legislative decision. Id. 

Sere, Kitsap CO\mty has a likelihood of prevailing on the merits. KCC 10.25.090 

requiresi that all new and existing shooting facilities obtain an operating pennit KCC 

10.25.0~2) requires that this permit application by submitted within 90 days of the 

effectiv~ date of the ordinance, which was on December 22, 2014. This 90 day window 

came tO a close on March 23, 2015 without KRRC applying. Additionally, KCC 
I 

10.2S.OQO(l) expressly allows for the County to enforce the code by specifically seeking 

10 Alth~ whether the termination of a property's nonconforming use is an appropriate remedy for unlawful 
uses of~ property is a question of law, which is reviewed de novo (See King CQZITI/y, DDES, 111 Wasb.2d 
at 643, 305 P.3d 240), as KCC 10.25.090(1) clearly states, the failure to obtain an operating permit does not 
affect tho status of a nonconforming use. Therefore, the injunctive relief provided for under KCC 
10.25.090(1) for failure to obtain an operating permit is not a "termination" oftbe nonconforming use status, 
and thus granting injunctive relief will be reviewed for abuse of discretion. 
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injunctive relief in the event that shooting ranges continue to operate without a permit after 

the 90 day reprieve period. Thus, Kitsap Cmmty has a high likelihood of achieving the 

relief it is requesting because KRRC is in violation of the operating permit requirements. 

Kitsap County's legal right is clear. 

Second, Kitsap County does have a well-grounded fear of immediate invasion of 

this right that it was given under KCC 10.25.090(1), because there is sufficient evidence 

that KRRC has refused to obtain an operating permit and will continue to do so, despite 

notice and requests to do otherwise. 

Third, KRRC's failure to obtain an operating permit will result in actual and 

substantial injury to the County because KCC 10.25.090(1) specifically provides for 

injunctive relief against violators. Such an express remedial provision was held in Chisman 

to be indicative that the legislative body found that an operating permit violation, in and of 

itself, satisfies the third element for preliminary injunctive relief. 

ORDER 

The Plaintiff has met its burden of establishing that a preliminary injunction is 

appropriate here. 

It is hereby 

ORDERED that the Plaintiff's Motion for Preliminary Injunction is GRANTED, 

and that the Plaintiff shall draft proposed Findings of Fact, Conclusions of Law and Order 

to be presented to this Court on its Departmental Calendar on April24, 2015 at 1:30 p.m. 

This scheduled hearing is for entry of the above referenced documents onJy and not for 

further argument or presentations. 

Dated: This~ of April, 2015. 
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CERTIFICATE OF SERVICE 
I, Molly Barker, certify under penalty of perjury under the laws of the State of 

Washington that I am now and at all times herein mentioned, a resident of the State of 

Washington, over the age of eighteen years, not a party to or interested in the above entitled 

action, and competent to be a witness herein. 

Today, I caused a copy of the foregoing document to be served in the manner noted 

on the following: 

Christine Palmer 
Kitsap County Prosecutors Office MS 35A 
614 Division St 
Port Orchard, WA 98366-4614 

Laura Zippel 
Kitsap C01mty Prosecutor's Office MS 35A 
614 Division St 
Port Orchard, W A 98366-4614 

Bruce Danielson 
Danielson Law Office PS 
1001 4th Ave Ste 3200 
Seattle, WA 98154-1003 

Via U.S. Mail 
Via Fax: 
Via Hand Delivery 
Via Interdepartmental Mail 

Via U.S. Mail 
Via Fax: 
Via Hand Delivery 
Via Interdepartmental Mail 

Via U.S. Mail 
Via Fax: 
Via Hand Delivery 
Via Interdepartmental Mail 

DATED this ~"'?-day of April 2015, at Port Orchard, W hingto 
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